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ABOUT US 

 

NLR Journal is an online bi-annual journal with a summer and winter edition. The 

Journal revolves around any Socio-legal Topic and is not strictly restricted to any 

particular field of law but promotes interdisciplinary research entailing detailed study 

of law with other disciplines in the contemporary era. 

  

All academicians, Research Scholars, Lawyers and Law Students can submit original 

manuscripts of Articles, Research Paper, Book Review, Case Comments and 

Legislative Comments relating to recent development in Law and Legal Studies. 

 

JOURNAL’S OBJECTIVES 

 
  

1. Provide detailed conceptualisation of socio-economic phenomenon and 

its interplay with law and policy-making. 

2. Encourage interdisciplinary and comparative research to develop a 

holistic and multifaceted approach towards the complex issues of today’s 

society.  

3. Critically and intellectually engage with contemporary issues and the 

discourse surrounding it. 

4. Enable the development of legal intellect, critical analysis and quality 

research by promoting original legal writing.  
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NATIONAL LEGAL SERVICES AUTHORITY V UNION OF INDIA AND 

OTHERS 

 

-  by Aashna Sagar & Jatin Shivdasani studenst of Amity Law School. 

 

 

Writ Petition No. 400 of 2012 with Writ Petition No. 604 of 2013  

 

  

Jurisdiction: The Supreme Court of India.  

Date of Decision: 15th of April, 2014  

Bench: K.S. Radhakrishnan, A.K. Sikri  

  

This Judgement is focused on requesting of redressal for grievances of the transgender 

community who seek a legal declaration for his or her identity and rights within the country and 

claims that non-recognition of their identities violate Article 14,15,16 and 21 of the Constitution. 

Transgender community contains Hijras, Eunuchs, Kothis, Aravanis, Jogappas, Shiv-Shaktis etc. 

and that they as a bunch have to be compelled to face loads of issues, abuses concerning their 

gender and they're treated as untouchables. Thus, there's a requirement to alter the mentality of 

the individuals and to just accept this group as voters of our country with equal protection of 

rights secured by the constitution same as of different genders like male and female.  

  

FACTS 

 

1. In the Indian history of our country, Transgender Community was accorded a special and 

important status and they played a very important role in various royal courts.   
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2. The Hijras of Tamil Nadu consider Aravan their progenitor and call themselves Aravanis 

as the son of Arjun, called Aravan, was ready to sacrifice himself to goddess Kali to ensure 

the victory of Pandavas and since no women were ready to be with him on his last day, 

Lord Krishna assumed the form of a woman called Mohini and married him.  

 

3. Thus, the respectful status of the Transgender Community has been changed after British 

rule in India and colonialists treated them in an inhumane manner.  

 

4. After the British rule ended, the treatment didn’t differ and the constant inhumane 

perception towards them remained the same. 

 

5. The Petition was filed in the Supreme Court to recognize the existence of the Transgender 

community.  

 

6. The case considers legal gender recognition of transgender people, and whether or not the 

shortage of legal measures to cater to the wants of people not distinctive clearly as 

masculine or feminine contradicts the Constitution. Pre-existing Indian law solely 

recognized the binary genders of male and female, and lacked any provision regarding the 

rights of transgender, that advocates in India have conjointly outlined as the “third gender”. 

The gender of someone gets allotted at birth and would confirm his or her rights about 

wedding, adoption, inheritance, succession, etc. Thanks to the absence of legislation 

protective measures for transgender people, the community faced extensive discrimination 

in various aspects of their life.  
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ISSUES RAISED 

  

1. Whether non-recognition of Transgender identity is a violation of the fundamental rights 

provided to them by the Constitution?  

 

2. Whether Transgender  have the freedom to choose their gender orientation.  

 

3. Whether the State should make such legislation to protect the rights of Transgender.   

 

PETITIONER’S ARGUMENT- 

 

• It was claimed by the Petitioner that each Transgender person ought to have this selection 

to decide on their sex and verify their identity. Counsel has submitted that since the 

Transgender were neither treated as male or female, nor given the standing of third gender, 

they're bereft of several of the rights and privileges that every person fancy as voters of 

this country. Transgenders were bereft of all social and cultural participation and therefore 

had restricted access to education, health care, and public places that deprived them of the 

constitutional guarantee of equality before law and equal protection of laws.  

• They conjointly highlighted that the state can't discriminate them on the bottom of gender, 

violating Article 14, 16, and 21 of the Constitution of India  

• They conjointly submitted that non-recognition of personal identity of the Transgender 

Community violates the FR's guaranteed to them, who is the citizen of this country.  

• They also claimed that Transgender should be declared as socially and educationally 

backward classes of citizens and accordingly should be provided with all the benefits 

available to such sections.  
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• Petitioner also submitted that she faced major discrimination in her life and people used to 

treat her like a criminal that needed to change.  

• They also claimed that the State has to make such laws and ordinances to protect the rights 

of the Transgender community.  

  

 

RESPONDENT’S ARGUMENT- 

  

• The respondent’s argument was highly based on the fact that various governments had set up 

different unions and committees to safeguard and improve the conditions of the Transgender 

community.  

JUDGEMENT 

  

• The court was constituted of two appointed authorities. The main judgment was given by 

Judge K.S. Radhakrishnan, whose judgment was supported by Judge A.K. Sikri. We sum 

up underneath the main judgment-  

• The Court noticed that the transgender community (extensively characterized by the Court 

to incorporate Hijras, eunuchs, Kothis, Aravanis, and various others) has confronted loss 

and detriment since the eighteenth century in India. It recognized the separation and 

discrimination that transgender individuals face in various issues including medicinal 

services, businesses, which frequently prompted social rejection. The Court proclaimed 

that various reforms were needed altogether for Centre and State governments to agree to 

the constitutional rights to life, equality before the law, non-discrimination and freedom 

of expression.   

• In arriving at its conclusion, the Court expressed that gender identity is an important part 

of the character and one of the most fundamental parts of self-assurance, nobility, and 

privilege. In this way, nobody can be compelled to experience clinical systems, including 

sex reassignment medical procedure, cleansing, or hormonal treatment as a necessity for 
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legitimate acknowledgment of their gender orientation. The psychological gender is to be 

given need over biological sex. Rights must be ensured regardless of chromosomal sex, 

private parts, allocated birth sex, or inferred gender role.   

 

 

• The court took note of various conventions and with the help of them translated the 

constitution. It also expressed that due to the wide segregation experienced by the 

transgender community, following these conventions and their principles is a must to 

ensure a safe future for the aforesaid community.  

• The Court held that the right to pick one’s gender identity is necessary to the right to lead 

a life with dignity and consequently falls inside the extent of the right to life (Article 21). 

The Court held that the Transgender people have the right to Article 21. They reserve the 

privilege to carry on with an honorable life and appreciate individual freedom.  

• The Court held that transgender fall inside the domain of the Indian Constitution and 

consequently ought to enjoy all the privileges of the Constitution. These rights incorporate 

Article 14 which ensures the right to equality to every person irrespective of their gender. 

Subsequently, the transgender community is entitled to equivalent lawful insurance of the 

law. They have equivalent rights in jobs, medicinal facilities, educational facilities, and 

social equality. • Articles 15 and 16 compel segregation in specific regions captivated with 

a summation of grounds, as well as sex. The regard to "sex" is to be understood as 

prescribing all kinds of sexual orientation inclination and sex-based segregation, as well 

as oppression of transsexual people. The accentuation placed on handling sex-based 

separation within the Constitution implies that people have a "key choice to not be 

controlled distinctively for the reason of not being in similarity with platitude speculations 

of the paired sexual orientations".  
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• Moreover, Article 15 incorporates a necessity to form a positive move for the headway of 

socially and informatively agitated gatherings. The Court takes note of that transsexual 

people haven't been managed as uncommon arrangements as planned underneath Article 

15(4).  

 

• They comprise of such a gathering and therefore the state can without a doubt create some 

confirmed move to cure the treachery done to them for quite a considerable time.   

 

• What's more, the Court expressed that communicating one's sexual orientation character 

through words, dress, activity, or conduct is remembered for the privilege to opportunity 

of articulation (Article 19). Security, self-character, self-governance, and individual 

honesty are essential rights ensured by Article 19. As sexual orientation character lies at 

the centre of one's very own personality, sex articulation, and introduction, it must be 

secured under Article 19(1)(a) of the Constitution. Frequently the state and its specialists, 

either because of numbness or something else, neglect to process the natural character and 

personality of transsexual people, which it must do to understand their Article 19 rights.   

• On this basis, the Court maintained transsexual people's entitlement to self-recognize their 

sexual orientation. The Constitution requires equivalent treatment surprisingly paying 

little mind to their sexual orientation character or articulation. The Court announced that 

the Centre and State governments must allow legitimate acknowledgment of sexual 

orientation way of life as male, female or third sex. A full acknowledgment is to be given 

even without any current legal system. Also, the Court pronounced that instructive, social, 

and human services issues looked by transsexual individuals must be tended to both at the 

middle and state government levels.  

  

The judgement still holds its ground and is considered one of the most important humanitarian 

cases in the history of our country. 
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